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IN THE CIRCUIT COURT OF LEFLORE COUNTY, MISSISSIPPI

ANJUAN BROWN PETITIONER
V. | - NO: 2011-0098CI
FRESTON RATLIFF,

THE LEFLORE COUNTY DEMOCRATIC

EXECUTIVE COMMITTEE, THE LEFLORE

COUNTY ELECTION COMMISSION AND :

THE LEFLORE COUNTY CIRCUIT CLERK RESPONDENTS

OPINION AND ORDER

I..  The incumbent Preston Ratliff and the challenger Anjuan Brown were the only
candidates running for the position of Supervis& District 3 of i.eﬂore Coun.ty, Mississippi in the
August 2, 2011 Democratic Primary election. The LeFlore County Democratic Executive
Committee initially certified Anjuan Brown as the winner of the primary election with a vote of

* 607 for Brown to 518 for Ratliff, On August 22, 2011, Ratliff filed a petition to contest the
results pursuant to Mississippi Code Annotated § 23-15-921, et seq.

2. Two different small groups, each claiming to be acting on behalf of the Leflore
County Democratic Executive Comumittee (LCDEC) met with different results. One group of six
(6) purported LCDEC members chaired by Ross threw out all of the absentes ballots and |
declared Ratliff the winner of primary ¢lection. Another group of five (5) purported LCDEC
mepbers chaired by Griggs denied Ratliff’s lcontest and reaffirmed Brown as the winner.

.3, Legal proceedings were filed in both the Chancery and Circuit Courts of LeFlore
County. The Circuit Court of LeFlore County entered an Order dated September 19, 2011 in
Cause No. 201 1—008§ finding that it lankedjixrisdiction and opined that each candidate should
file a petition contesting the findings by both the Ross and the Griggs groﬁps who purported {0
respond to the contest filed by Raﬂ.iﬁ. On September 20, 2011, quwn ﬁled a Complaint in the
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Nature of a Verified and Sworn Protest and Petition Concerning an Election Contest (Mississippi
Code Annotated § 2§-15-927), Petition for Writ of Certiorari, Declaratory Judgment, Writ of |
Prohibition and/or Mandamus and for any and all other Legal and Equitable Relief.

4.-  Viaan Order dated September 22, 2011, the Mississippi Supreme Court appointed
the undersigned as special judge to preside over the petition for judicial review pursuant to
Mississippi Code Annotated § 23-15-929 (1972). On September 23, 2011, this‘Court heard
a'rgument on a motion filed by Brown tequcsung that the election officials be ordered to place
Anjuan Brown on the general election ballot as a democratic candidaie for d:stnct 3. .Aﬁer

. ‘hearing oral argument on the motion and receiving supplemental briefs, this Court granted
Brown’s motion via Order dated September 27, 2011, without prejuciicg to the pending Petition
for Judicial Review. .

5. Viaaconference call on September 28, 201 1! this Court ruled on motions for
discovery, set an expedited scheduling order, required the parties o submit 2 Pre-Trial Order on
October 12,2011 and attend a Pre-Trial Conference in LeFlore County on October 17, 2011.

The trial of this matter was scheduled for Octobz?r 20, ZOi 1. |

6.  During the Pro-Trial Conference, the Court ruled that Ratliff, as the original
contestant before the LeFlore County Democratic Executive Committes, would havc the burden
of persuasmn to disqualify any ballots and further that the trial would be limited to those matters
that were contained in Ratliff’s petition before the LeFlore County Democratic Party Executwe
Committee.

| 7. . Pursuant to the statute this Court issued subpoenas to require the Mce of
-the LeFlore County Election Commissioners,to assist in hearing this case as a special tribunal, .
However, after reviewing the proposed Pre-Trial Order, and being advised by both sides that four

! The» Order erroneously says “October 28, 2011.”
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(4) of the five (5) election oommissioners'had participated in actually opening and counting all of
the absentee ballots here in question, the Court excused the election commissioners from further
participating in the trial of this cause prior to testimony beginning on October 20, 2011,

.8, Duting Pre-Trial motions, Brown argued that absentec votets should not be
questioned concening their affidavits as a matter of public policy citing Texas cases® and
because of the 5 Amendment incrimination concerns. Ratliff argued that the only 'way to prove
fraud was through this testimony. The Court tried to strike a balance between these competing
interests and allowed witnesses to be questioned and to testify as to how they were informed

' abou.x voting absentee and how they got to the Courtl;ouse, but did not allow questions about
whether their stated reason to vote absentec was true wntil those voters had been given a waming
about their 5* Amendment rights by the Court in very simple terms. When 5o advised most
witnesses involaeci their S Amendment right not to testify further. A couple of witnesses waived
their 5 Amendment right and testified that they in fact 'gm-, truthful reasons on their application
to vote abseniee and a couple of witnesses waived théir 5" Amendment right and testified that
they gave false and untruthful reasons by indicating they intended to be out-of-town when they
had no such intention.

.9, The trial in this matter was conducted over six (6) different non-consecuﬁvé days

over a period of time beginning on October 20, ZOIi and ending on November 11,201 1
Trial dates were October 2021, 2011, October 25-26, 2011, and November 10-11, 2011.
- During the course of the trial, the Court heard testimony from 42 witnesses and received over

222 exhibits.

2 See e.s., Tiller v. Martinez, 974 S.W. 24 769 (Tx. App. 1998),
? The trial days were scheduled based on the availability of the Court and the attorneys, the availability of e

courtroom and the availability of a court reporter i LeFlore County.
3
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10.  After hearing the testimony and reviewing the exhibits there are several matters
which are disturbing to this Court. Those include the following:
a. Apparently the membership of the LeFlore County Democratic Executive
Comumittee LCDEC isin doubt as well as who are its officers. |
b. The absentee ballots cast during the August 2, 2011 party primary,
although included in the boxes delivered to each precinct, were apparently
never examined, rejected,  accepted or cha;llenged at the precincts. This
- resulted in all absentee ballots being retumed to the courthouse and opened by
the LeFlore County Elgcﬁon‘Commissionm the day after the election. There
was no written agreement for the clection | commissioners to assist the
Dcmoe(aﬁc Party.
c. All absentee ballots for each box were co-mingled, so.that whgn the
ballots were later‘inspected and canvassed there was no way to determine
which bailot,s may have been the result of defective applications or defective
ballot envelopes. . | |
11. . The above reférenced concerns are not controlling, however, on the Cowrt’s
decision on this case. What is determinative is that the Court finds that Campaign workers
for AnjuanIBrown engaged in a concerted, widespread and intentional effort to solicit
persons to vote early by absentce ballot and fo tell the cxrcmt clerk personnel they were going

to be ouf-of-town even if they had no such intention. At least 32 witnesses confirmed this

solicitation.
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12, Asaresult of that effort, the Court is convinced that numerous voters signed
appliéations for absentee ballots falsely giving as a reason that they would be out-of-town
despite the language in bold type on the application for absentee ballots which stated:

I realize that 1 can be fined up to five thousand
dollars ($5,000.00) and sentenced up to five (5)
years in the penitentiary for making a false
statement in this application and for selling my vote
and violating the Mississippi Absentee Voter Law.

13.  Inaddition, Andrew Powell and Lakeitha Stigler, campaign workers for Brown,
testified that they signed the absentee ballot envelopes of 41 and 21 voters respectively,
- . indicating they bad rendered the voter assistance, but that their “assistance” amounted to only
-advi&ing.thc voter of the mquiremént 'bo. make sure they signed across the flap of the sealed
envelope. Ho&wer, the.language on the absentee ballot envelope that they each, signed

clearly states:

(TO BE COMPLETED ONLY IF THE VOTER
HAS RECEIVED ASSISTANCE IN MARKING
THE ENCLOSED BALLOT) ], under penaity of
perjury, hereby certify the above named voter
declared to me that he or she is blind, temporarily or
permanently physically disabled, or cannot read or
write and that the voter requested that I assist the
voter in marking the enclosed absentee ballot. I
hereby oertify that the ballot preferences on the
enclosed ballot are those communicated by the
voter to me, and that I have marked the enclosed
ballot in accordance with the voter’s instructions.
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14.  Below the signature line for persons providing assistance there is printed the

foliowim; language:
Penalties for vote fraud are up to five (5) years in '
prison and a fine up to five thousand dollars
(85,000.00) Mississippi Code Annotated § 23-15-
753, Penalties for voter intimidation are up to one
- (1) year in jail and a fine up to one thousand dollars
($1,000.00). Mississippi Code Annotated § 97-13-
37. ' '
15. N&ther Powell or Stigler claimed the 41 or 21 voters they assisted were blind,
disabled or umable to read and write.
16. . The Circuit Cletk’s final absentee report for the August 2, 2011 Democratic -
- Primary shows there were a total of 478 absentee votes cast in the county; 258 of those absentee
ballots were cast in the District 3 Supervisor’s race (Exhibit C-2). This number is significant, -
when you compare it to the fact that in the November 2,2010 general clecﬁoﬁ., only 55 absentee
ballots were cast in District 3 (Exhibit C-1) and in the November 6, 2007 general election there
were only 118 absentee ballots cast in District 3 (Exhibit C4). Finally, in the August 7, 2007
Democratic Primary there wero only 34 absentee ballots cast in District 3 (Bxchibit C-3).
17.  Minor technicalities in the casting of bal]ots will not be gronnds for invalidation

of the election gbsenoe evidence of fraud or intentional wrongdomg (emphasis added), Boydv,
TiM’ go Courity Dcmoc):‘aﬁc Executive Committee, 912 So. 2d 124 (Miss. 2005). Absent

evidence of fraud or intentional or willful wrongdoing the burden is upon the contestant to prove
the existence of illegal absentee votes and that there were enough votes cast to change the

elect;ion results.
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18.  Likewise, an election may be invalidated when there has been a substantial
failureto comply materially with the applicable statutes and the intent.of the voters is
impossible to ascertain. See Boyd.

19.  The imposition of a new election is a last resort and a Court seeks to avoid using
it as a remedy if at all possible; The key consideration in making the decision. to hold a special

. election is whether there is a radical departure from our election la\;rs 50 as to require a special

.. election. Harpole v, Kemper County Demacratic Bxecutive Commitiee, 908 So. 2d 129 (Miss.

2005). ' |
20.  Absent frand, disenfranchisement of a significant number of voters may create

sufficicnt doubt as to the election results to warrant a special election, and invalidation of more
- than 30% of the total votes cast is generally sufficient to require a special election, On the other
hand, even where the percentage of illegal votes is small, if attended by fraud or willful |
violations of the election procedures, the Court will order a new election without reservation.
'Harpole v, Kempet County Democratic Executive Committee, 908 So. 2d 129, 138 (Miss. 2005).
. Citing Rizzo v, Bizzell, 530 So. 2d 121, 128 (Miss, 1988); Harris v, Stewart, 187 Miss 489, 193
So. 339 (1§40). |
21.  Ratliffs Petition to Contest alleges a variety'of perceived problems with the
‘primary voting such as some voters not marking a reason to vote absentee on their application
(716); that there was no application (17); that some applications did not contain the initial and
- seal of the clerk (§19); that some absentee signatures on the absentee cnvelop;:s did not cross the
+ flap (120); and that some voters were not resid&nts of the District (121,22) |
22.  Asto those allegations, the Court finds that the proof failed to sustain these

dllegations; that the defects were technical and/or inadvertent; or that there were too few of such
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defective ballots to affect the election results. As to all such complaints, there was no evidence
of fraud or willful violations.

23, Howe(m. in 13 of his contest petition, Ratliff charges that 152 voters marked on
their abs&nteé applications that they would be out-éf—town or they gave no reason when said
voters had no infent to be out-of town.

24.  In 1S, Ratliff charges Brown and his supporters encouraged voters to falsely or
fraudulently mark on their-absentee application that they would be out-of-town.,

25.  This Court is of the opinion that there is clear and convincing evidence that there
was a concerted effort on behalf of certain campaign workers to solicit voters to vic;late the |
Mi:;xsigsippi Absentee Voter Laws by encouraging voters to go to the Circuit Clerk’s office and
obtain absentee ballots by routinely stating fhcy would be out-of-town regardless of whether that
was the truth or not, and regardless of whether those voters may have had other legitimate
reasons to vote absentec - - such as being over 65 years of age. While it may be true in most of
those cases that the voters actually intended to vote for Anjuan Brown and did in fact vote for
Anjuan Brown, the fact remains that the evidence clearly shows that there was an intentional,
systematic effort to get voters to break the law by voting early when they did not have a
legitimate, legal reason to do so under our current voting laws. |

.26.  The Court is aware that some states allow early voting without needing a reason.
" That system of voting may or may not be a good system, but it is not the voting system currently
authorized by our legislature, and candidates, their workers and political parties are not at liberty

to flagrantly ignore our state’s absentee ballot requirements.
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In view of this finding of willful violations of the absentee ballot last, the Court is of the
opinion that the appropriate remedy is not to throw out all of the absentce b;llots and declare
Preston Ratliff winner of the Democratic-Party prhﬁary for Supervisor District 3, but rether to
invalidate both the Democratic primary election for District 3 Supervisor and the general election
for LeFlore County District 3 Supervisor and to direct the Governor of the State of Mississippi to .

call a special election to fill said seat as soon as possible,
IT IS; THEREFORE, ORDERED AND ADJUDGED that the 2011 LeFlore County

Democratio primary election and general election for Supervisor District 3 be, and the same are
hereby, declared invalid, ‘

IT IS FURTHER ORDERED that tho Govemor of the State of Mississippi call a special
election to fill said seat as authorized by law, and that a certified copy of this Order be sent by
the Cireuit Clerk .;z'f LeFlore County to the Governor and Secretary of State of the State of
Mississippi. .

SO ORDERED thisthe__{§_ day of November, 2011,




